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(d) Entries already filed and future 
entries shall be liquidated in due 
course without the assessment of duty, 
but liability on bonds given with the 
entries shall be discontinued with re-
spect to any article covered thereby 
only upon payment of liquidated dam-
ages in an amount equal to the duties 
which would have accrued had the mas-
ter records or metal matrices been im-
ported for use otherwise than in the 
manufacture of sound records for ex-
port purposes, or upon satisfactory 
proof that the master records or metal 
matrices obtained therefrom have been 
exported or destroyed under Customs 
supervision, and that all sound records 
made with the use of such articles have 
been exported. 

[28 FR 14663, Dec. 31, 1963, as amended by 
T.D. 84–213, 49 FR 41166, Oct. 19, 1984; T.D. 87– 
75, 52 FR 20067, May 29, 1987; T.D. 89–1, 53 FR 
51251, Dec. 21, 1988; T.D. 90–78, 55 FR 40166, 
Oct. 2, 1990; T.D. 97–82, 62 FR 51769, Oct. 3, 
1997] 

PROTOTYPES 

§ 10.91 Prototypes used exclusively for 
product development and testing. 

(a) Duty-free entry; declaration of use; 
extension of liquidation—(1) Entry or 
withdrawal for consumption. Articles de-
fined as ‘‘prototypes’’ and meeting the 
other requirements prescribed in para-
graph (b) of this section may be en-
tered or withdrawn from warehouse for 
consumption, duty-free, under sub-
heading 9817.85.01, Harmonized Tariff 
Schedule of the United States 
(HTSUS), on CBP Form 7501 or an elec-
tronic equivalent. A separate entry or 
withdrawal must be made for a quali-
fying prototype article each time the 
article is imported/reimported to the 
United States. 

(2) Importer declaration. (i) Entry ac-
cepted as declaration. Entry or with-
drawal from warehouse for consump-
tion under HTSUS subheading 9817.85.01 
may be accepted by the port director as 
an effective declaration that the arti-
cles will be used solely for the purposes 
stated in the subheading. 

(ii) Proof (declaration) of actual use. If 
it is believed the circumstances so war-
rant, the port director may request the 
submission of proof of actual use, exe-
cuted and dated by the importer. The 
title of the party executing the proof of 

actual use must be set forth. If proof of 
actual use is requested, the importer 
must provide it within three years 
after the date the article is entered or 
withdrawn from warehouse for con-
sumption. Liquidation of the related 
entry may be extended until the re-
quested proof or declaration of actual 
use is received or until the three-year 
period from the date of entry allowed 
for the receipt of such proof has ex-
pired. While requested proof of use 
must be given to CBP within three 
years of the date of entry, the proto-
type may continue to be used there-
after for the purposes enumerated in 
HTSUS subheading 9817.85.01. If re-
quested proof of use is not timely re-
ceived, the entry will be liquidated as 
dutiable under the tariff provision that 
would otherwise apply to the imported 
article. While there is no particular 
form for this declaration, it may either 
be submitted in writing, or electroni-
cally as authorized by CBP, and must 
include the following: 

(A) A description of the use that is 
being and/or that has been made of the 
articles set forth in sufficient detail so 
as to enable the port director to deter-
mine whether the articles have been 
entitled to entry as claimed; 

(B) A statement that the articles 
have not and are not to be put to any 
other use after the articles have been 
entered or withdrawn from warehouse 
for consumption and prior to the com-
pletion of their use under HTSUS 
9817.85.01 (also see paragraphs (c) and 
(d) of this section concerning the dis-
position(s) to which the articles may 
be put following their use under 
HTSUS subheading 9817.85.01); and 

(C) A statement that the articles or 
any parts of the articles have not been 
and are not intended to be sold, or in-
corporated into other products that are 
sold, after the articles have been en-
tered or withdrawn from warehouse for 
consumption and prior to the comple-
tion of their use as provided in HTSUS 
subheading 9817.85.01 (see paragraph 
(b)(2)(ii) of this section). 

(b) Articles classifiable as prototypes— 
(1) Prototypes defined. In accordance 
with U.S. Note 6(a) to subchapter XVII 
of chapter 98, HTSUS, applicable to 
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subheading 9817.85.01, the term ‘‘proto-
types’’ means originals or models of ar-
ticles pertaining to any industry that: 

(i) Are either in the preproduction, 
production or postproduction stage and 
are to be used exclusively for develop-
ment, testing, product evaluation, or 
quality control purposes (not including 
automobile racing for purse, prize or 
commercial competition); and 

(ii) In the case of originals or models 
of articles that are either in the pro-
duction or postproduction stage, are 
associated with a design change from 
current production (including a refine-
ment, advancement, improvement, de-
velopment or quality control in either 
the product itself or the means of pro-
ducing the product). 

(2) Additional requirements. In accord-
ance with U.S. Note 6(b) and (c) to sub-
chapter XVII of chapter 98, HTSUS, ap-
plicable to subheading 9817.85.01, the 
following additional restrictions apply 
to articles that may be classified as 
prototypes: 

(i) Importations limited. Prototypes 
may be imported pursuant to this sec-
tion only in limited noncommercial 
quantities in accordance with industry 
practice. 

(ii) Sale prohibited after entry and prior 
to use. Prototypes or parts of proto-
types may not be sold, or be incor-
porated into other products that are 
sold into the commerce of the United 
States, after the prototypes have been 
entered or withdrawn from warehouse 
for consumption under HTSUS sub-
heading 9817.85.01, except that, after 
having been used for the purposes for 
which they were entered or withdrawn 
from warehouse under HTSUS sub-
heading 9817.85.01, such prototypes or 
any part(s) of the prototypes may be 
sold as scrap, waste, or for recycling, 
as prescribed in paragraph (c) of this 
section. 

(iii) Articles subject to laws of another 
agency. Articles that are subject to li-
censing requirements, or that must 
comply with laws, rules or regulations 
administered by an agency other than 
CBP before being imported, may be en-
tered as prototypes pursuant to this 
section if they meet all applicable pro-
visions of law and otherwise meet the 
definition of prototypes in paragraph 
(b)(1) of this section. 

(iv) Articles excluded from being proto-
types. Articles that are in fact subject 
at the time of entry to quantitative re-
strictions, antidumping orders or coun-
tervailing duty orders are excluded 
from being classified as prototypes 
under this section. 

(c) Sale of prototype following use—(1) 
Sale. Prototypes or any part(s) of pro-
totypes, after having been used for the 
purposes for which they were entered 
or withdrawn under HTSUS subheading 
9817.85.01, may only be sold as scrap, 
waste, or for recycling. This includes a 
prototype or any part thereof that is 
incorporated into another product, as 
scrap, waste, or recycled material. If 
sold as scrap, waste, or for recycling, 
applicable duty must be paid on the 
prototypes or parts as provided in para-
graph (c)(3) of this section, at the rate 
of duty in effect for such scrap, waste, 
or recycled materials at the time the 
prototypes were entered or withdrawn 
for consumption. 

(2) Notice of sale required. If, after a 
prototype has been used for the pur-
poses contemplated in HTSUS sub-
heading 9817.85.01, the prototype or any 
part(s) of the prototype (including a 
prototype or any part that is incor-
porated into another product) is sold as 
scrap, waste, or for recycling, the im-
porter must provide notice of such sale 
to the port director where the entry or 
withdrawal of the prototype was made. 
A notice, in the manner authorized in 
paragraph (c)(3) of this section, must 
be submitted in connection with the 
sale, whether or not duty is payable. 
The notice should not be submitted 
prior to the submission of proof of ac-
tual use, should such proof of actual 
use be requested by the port director 
(see paragraph (a)(2)(ii) of this section). 

(3) Form and content of notice; tender 
of duty. While no particular form is re-
quired for the notice of sale, a con-
sumption entry (CBP Form 7501), ap-
propriately modified, or an electronic 
equivalent as authorized by CBP, may 
be used for this purpose. The notice 
may be a blanket notice covering all 
those sales described in paragraph 
(c)(2) of this section that occur over a 
quarterly (3-month) calendar period. 
Such notice must be filed within 10 
business days of the end of the related 
quarterly period in which the sale(s) 
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occurred. If an article sold is dutiable, 
the payment of any duty due must be 
forwarded together with the notice (see 
paragraph (c)(1) of this section). If the 
notice is filed electronically, payment 
of any duty owed will be handled 
through the Automated Clearinghouse 
(see § 24.25 of this chapter). The notice 
of sale must be executed by the im-
porter, or other person having knowl-
edge of the facts surrounding the sale, 
and must include the following: 

(i) The identity of the prototype; the 
consumption entry number under 
which it was imported; a copy of the 
declaration of actual use, if proof of ac-
tual use was requested under paragraph 
(a)(2)(ii) of this section; and a detailed 
description of the condition of the pro-
totype following use for the intended 
permissible purposes, including any 
damage, degradation or deterioration 
to the article resulting from such use 
and/or otherwise resulting to the arti-
cle from any other cause prior to its 
sale for scrap, waste, or recycling; 

(ii) The name and address of the 
party to whom the article was sold, 
and (if known) the use to which the 
party intends to put the article; 

(iii) The HTSUS subheading number 
for scrap, waste, or recycled material, 
as applicable, claimed in connection 
with the sale of the prototype, together 
with the corresponding rate of duty in 
effect at the time the prototype was 
originally imported for consumption; 

(iv) The value of the prototype arti-
cle (if dutiable and the duty owed is 
based upon value) (see paragraph (e)(2) 
of this section); and 

(v) The title of the party executing 
the declaration and the date of execu-
tion. 

(d) Prototypes not sold following use. 
As to those prototypes or parts of pro-
totypes that, after having been used as 
prescribed under HTSUS subheading 
9817.85.01, are disposed of otherwise 
than by sale (see paragraph (c)(1) of 
this section), there is no requirement 
that the importer notify CBP of any 
such alternative disposition. Nor are 
there any dutiable consequences that 
ensue from any disposition of the mer-
chandise after the merchandise’s use 
under HTSUS subheading 9817.85.01 
other than sale to the extent author-

ized under paragraph (c)(1) of this sec-
tion. 

(e) Recordkeeping; retention and pro-
duction—(1) Recordkeeping. The im-
porter must be prepared to submit to 
the CBP officer, if requested, any infor-
mation, including any supporting docu-
ments, reports and records, as was nec-
essary for the preparation of the dec-
laration of use, if the declaration of use 
was requested under paragraph (a)(2)(ii) 
of this section, and the notice of sale, 
if applicable under paragraph (c)(3) of 
this section. The notices, together with 
any related supporting evidence, may 
be subject to such verification as the 
port director reasonably deems nec-
essary. Supporting documentary evi-
dence must be made available to the 
CBP officer, upon request, for a period 
of five years (see § 163.4(a) of this chap-
ter) from the date of filing in complete 
and proper form, the declaration of use, 
if requested, and, if applicable, the no-
tice of sale. The supporting records 
must be made available to the CBP of-
ficer upon request in accordance with 
§ 163.6 of this chapter. 

(i) Documents supporting the proof 
(declaration) of actual use must: 

(A) Establish that the identity and 
description of the prototype article is 
the same article that the consumption 
entry was made for under subheading 
9817.85.01, HTSUS; and 

(B) Describe the circumstances of the 
use of the article; the operations, test-
ing, review, manipulation, experimen-
tation, and/or other exercises that are 
being and/or that have been conducted 
in connection with the prototype; and 
the location, such as the plant or pro-
duction facility, where these activities 
occurred, sufficient to demonstrate 
that the purposes enumerated in 
HTSUS subheading 9817.85.01 are tak-
ing and/or have actually taken place. 

(ii) Documents supporting the notice 
of sale must establish that: 

(A) The identity of the prototype sold 
is the same article for which a con-
sumption entry was made under sub-
heading 9817.85.01 HTSUS when it was 
imported, and that the article was in 
the condition described in the notice of 
sale; 

(B) The article was sold to the party 
identified in the notice of sale; 
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(C) The HTSUS subheading number 
for scrap, waste, or recycled material, 
as applicable, claimed in connection 
with the sale of the prototype is accu-
rate; 

(D) The date that the prototype was 
originally imported for consumption, 
and the corresponding rate of duty in 
effect at the time for the applicable 
HTSUS subheading; and 

(E) The value of the prototype article 
(if dutiable and the duty owed is based 
upon value) (see paragraph (e)(2) of this 
section) as claimed in the notice of sale 
is accurate. 

(2) Relevant value for used prototype or 
parts sold. For purposes of this section, 
with respect to any duty owed on pro-
totypes or parts of prototypes that are 
sold as scrap, or waste, or for recy-
cling, where the duty owed is based 
upon value, the relevant value is the 
market value of the prototypes or 
parts, based upon their character and 
condition following use for the pur-
poses prescribed in HTSUS subheading 
9817.85.01. The relevant value should 
take into consideration any damage, 
degradation or deterioration to the 
prototypes or parts resulting from 
their use as a prototype and/or other-
wise resulting to the articles from any 
other cause prior to their sale as scrap, 
waste, or for recycling. The market 
value will generally be measured by 
the selling price. Should a prototype or 
part of a prototype become a compo-
nent of another product that is sold as 
scrap, waste, or recycled material, the 
relevant market value would be that 
portion of the selling price attributable 
to the component (prototype or part) 
as provided in this paragraph. 

(f) Articles admitted under TIB—(1) 
Duty-free entry available. Under the pro-
cedure presented in paragraph (f)(2) of 
this section, an entry of an article 
made under a temporary importation 
bond (TIB) solely for testing, experi-
mental or review purposes under 
HTSUS subheading 9813.00.30 may be 
converted into a duty-free entry under 
HTSUS subheading 9817.85.01, if the fol-
lowing conditions exist: 

(i) The article meets the definition 
for ‘‘prototypes’’ in paragraph (b) of 
this section (U.S. Note 6(a) to sub-
chapter XVII, chapter 98, HTSUS); and 

(ii) The TIB entry for the article was 
in effect and had not been closed, and 
the TIB period for the article had not 
expired, as of November 9, 2000. 

(2) Procedure for converting TIB entry 
to duty-free entry—(i) Importer request. 
The importer must submit a written 
request, or an electronic equivalent as 
authorized by CBP, that a TIB entry 
made under HTSUS subheading 
9813.00.30, which was in effect and had 
not been closed, and for which the TIB 
period had not expired, as of November 
9, 2000, be converted instead into a 
duty-free consumption entry under 
HTSUS subheading 9817.85.01. 

(ii) Action by CBP. CBP will convert 
the TIB entry under HTSUS sub-
heading 9813.00.30 to a duty-free entry 
under HTSUS subheading 9817.85.01, 
provided that the port director is satis-
fied that the conditions set forth in 
paragraphs (f)(1)(i) and (f)(1)(ii) of this 
section have been met. When the TIB 
entry is converted, the bond will be 
cancelled and the entry closed. Once 
the conversion is complete, the port di-
rector will provide a courtesy acknowl-
edgment to this effect to the importer 
in writing or electronically. 

[CBP Dec. 04–36, 69 FR 63449, Nov. 2, 2004] 

§§ 10.92–10.97 [Reserved] 

FLUXING MATERIAL 

§ 10.98 Copper-bearing fluxing mate-
rial. 

(a) For the purpose of this section, 
ores usable as a flux or sulphur rea-
gent, mentioned in the provision for 
such ores in subheading 2603.00.00, Har-
monized Tariff Schedule of the United 
States, shall include only ores which 
contain by weight not over 15 percent 
copper. 

(b) [Reserved] 
(c) There shall be filed in connection 

with the entry of such copper-bearing 
ores, either for consumption or ware-
house, a declaration of the importer 
that the material is to be used for 
fluxing purposes only. In the case of a 
consumption entry, the estimated tax 
shall be deposited at the time of entry. 
Liquidation of entries shall be sus-
pended pending proof of use for fluxing 
purposes as hereinafter provided. 
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